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INTRODUCTION
¡ Patricia A. Hennessy, Esquire – Conrad O’Brien

¡ Karen Sergovic, ELD Coordinator – Esperanza Academy
Charter School, ES/MS
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LEGAL FRAMEWORK
• 1964 - Title VI of the Civil Rights Act
• Congress prohibits discrimination on the basis of
race, color, national origin in any program or
activity receiving Federal financial assistance
• 1974 - Lau v. Nichols
• 1974 – Equal Educational Opportunities Act
(EEOA)
• LEAs and SEAs must act to overcome language
barriers that impede equal participation by
students in instructional programs

LAU V. NICHOLS
Lau v. Nichols, the Supreme Court decided that in order to
comply with Title VI, schools must take affirmative steps to
ensure that students with limited English proficiency (LEP)
can meaningfully participate in their educational programs
and services.
¡ Supreme Court found that that is no equality for students
do not understand English even if provided with equal
facilities, textbooks, teachers, and curriculum; not
“meaningful education”
¡ Did not discuss or mandate a particular curriculum or
program.
¡ Charter schools are required to have a program in place to
serve EL students.

CASTANEDA V. PICKARD
Castaneda - established the standards to determine whether
programs for EL students complied with federal civil rights
laws.
¡ “…appropriate action under the EEOA” is “a genuine and
good faith effort consistent with local circumstances and
resources to remedy language deficiencies.”
¡ Three-part test:
§ Is the EL program based on a sound educational theory or
considered “legitimate experimental strategy”?
§ Is the EL program implemented effectively?
§ Are language barriers overcome in a reasonable period of time?

¡ Still valid

TITLE III
• English Language Acquisition, Language
Enhancement, and Academic Achievement Act, also
known as Title III, Part A of the Elementary and
Secondary Education Act
• Federal funds - to improve the education of ELL
students so that they learn English and meet state
academic standards
•
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OFFICE OF CIVIL RIGHTS
• History of OCR Guidance
• 1970, 1985, 1990, 1991;
• January 7, 2015 – guidance – schools must ensure
that ELL students can participate meaningfully and
equally in educational programs and services
(addressing isolation, exclusion, personnel, full
curriculum, misclassification as SPED, parent
support, etc.)
• 5/6/11 and 5/8/14 Dear Colleague Letters re:
immigrant student enrollment
7

OCR GUIDANCE (CONT)
• Can’t deny enrollment on the basis of race, ethnicity, color, citizenship
• May not categorically deny enrollment of ELL or immigrant students
•

Recruitment/Outreach
• Must recruit from all segments of the community served by the school
• Information must be accessible to individuals who are not proficient in
English

• Enrollment Practices – cannot have a chilling effect on enrollment of
immigrants or non-citizens; May 8, 2014 Dear Colleague Letter
• Can’t require applicants to identify race/ethnicity, provide SSN, or provide
birth certificate
• Can ask for this information, but can’t deny enrollment if it is not
provided
• If a district chooses to request this information, it shall inform the
individual that the disclosure is voluntary, provide the statutory or other
basis upon which it is seeking the information, and explain what uses
will be made of it.
• Shouldn’t ask for information about citizenship status or country of birth
• May require proof of residency

EVERY STUDENT SUCCEEDS ACT
¡ ESSA expands responsibilities for EL students:
¡ Prioritizes and emphasizes both academic achievement and
accountability for EL students while allowing states the flexibility to
design their own identification and exiting policies, proficiency
standards, and assessments.
¡ Under ESSA, states must implement the following practices:
§ Standardize identification and exiting processes for EL students - statewide
uniform policy
§ Set high academic standards for their EL students by developing multi-level
English Language Proficiency (ELP) standards - aligned with content standards
for reading and language arts; include all four domains of language
development (reading, writing, listening, and speaking) .
§ Administer a rigorous, statewide, uniform assessments for EL students by
developing a single assessment aligned with ELP standards for grades K-12
§ Design state accountability plans with specific indicators of EL students’
academic progress – must give “substantial weight” to attainment of gradeappropriate ELP and content standards
§ Provide appropriate accommodations for EL students by offering assessments
in languages other than English when those languages are “present to a
significant extent” as defined by each state

PENNSYLVANIA
¡ Basic Education Circular
¡ State regulation,22 Pa. Code Section 4.26 declares:
Every school district [and charter school] shall provide a program
for each student whose dominant language is not English for the
purpose of facilitating the student's achievement of English
proficiency and the academic standards under § 4.12 (relating to
academic standards). Programs under this section shall include
appropriate bilingual-bicultural or English as a second language
(ESL) instruction.
¡ Program means:
§ Planned English language development instruction by a qualified
ESL/Bilingual Education teacher, and
§ Adaptations/modifications in the delivery of content instruction and
assessments by all teachers based on students' language
proficiency levels and the Pennsylvania English Language
Development Standards (PA ELDS) Framework for ELs as well as
the Pennsylvania academic standards.
¡ h t t p s : / / w w w. e d u c a t i o n . p a . g o v / P o l i c y - F u n d i n g / B E C S / PA C o d e / P a g e s / E d u c a t i n g E L s . a s p x

PENNSYLVANIA
¡ ELD is a required component of all language instruction
educational programs (LIEPs).
¡ Takes place daily and throughout the day for Els
¡ Delivered by both ESL teachers and non-ESL teachers.
¡ Pennsylvania English Language Development Standards (PA
ELDS) Framework – required for planning instruction and
assessment by all teachers of ELs.
¡ All LEAs with ELs must offer annual professional development
related to ELD/ESL for all personnel as part of their Act 48 PD
Plan.

IDENTIFICATION OF ENGLISH
LEARNERS
¡ Identified at the time of enrollment, notify parents of the
identification and programming options, and appropriately
place the ELs into a language instruction educational
program (LIEP).
¡ This requirement extends to pre-K students in public LEAfunded programs. This process must be completed within
the first 30 days of school or within 14 days of enrollment if
a student enrolls after the first day of school.
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IDENTIFYING ENGLISH LEARNERS
¡ Review Home Language Survey
¡ Determine which language is used in the home and how
often is it used
¡ Complete a family questionnaire
¡ Review of child’s records
¡ Assess child’s English level-WIDA assessment
¡ PHLOTE vs EL

HOME LANGUAGE SURVEY

FAMILY INTERVIEW

15

FAMILY INTERVIEW
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OPT OUT OPTION
¡ Parents can now opt out of an LIEP or Special Instruction
for English Learners
¡ Districts must honor the request but must still assess the
English Learner with the Access 2.0 assessment every
year.
¡ Parents can also opt back into services if they wish
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ACCESS 2.0 FOR EL STUDENTS
¡ WIDA Consortium uses an assessment entitled Assessing
Communication and Comprehension in English State to State
for English Language Learners (ACCESS for ELLs)
¡ Required instrument for the annual assessment of English
language proficiency. Access for ELLs is a standards-based,
criterion referenced English language proficiency test designed
to measure English language learners' proficiency in English.
¡ Assesses social and instructional English as well as the
language associated with Language Arts, Mathematics,
Science and Social Studies within the school context across
the four language domains of listening, speaking, reading and
writing.
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RECLASSIFICATION PROCEDURES
¡ Performance on Access assessment can range from a level 1.0
to 6.0.
¡ Students who meet reclassification requirements should be
reclassified as former EL’s and monitored actively for 2
years.
¡ Reclassification requires a 4.5 or higher on the most advanced
Access tiered assessment and two teacher rubrics which are
endorse the use of language use in the classroom.
¡ Schools should be collecting samples of the language use all
throughout the year
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IMPLEMENTATION OF PROGRAM
REQUIREMENTS
¡ allows EL students to access rigorous grade level curriculum
which is modified and accommodated for their English
Language proficiency level.
¡ allows EL students to meaningfully participate in your school
community and advances their learning in Academic English
and in the content areas.
¡ National Graduation rates for general education students is US
based on 2015-2016 data shows that 84% graduate in four
years and for EL students that rate is 67%.
¡ In PA general education students graduate at a rate of 87%
and EL students at 62%.
https://www2.ed.gov/datastory/el-outcomes/index.html#two
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ACTIVITY
The questions that p_______ face as they raise
ch___________ from in_________ to adult life are
not easy to an_______.
Both fa______ and m________ can become
concerned when health problems such as
co_______ arise any time
after the e_______ stage to later life. Experts
recommend that young ch_______ should have
plenty of s______ and nutritious food for healthy
growth. B________ and g________ should not share
the same b_______ or even sleep in the same
r_______. They may be afraid of the d______.
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ANSWERS
The questions that poultry men face as they raise
chickens from incubation to adult life are not
easy to answer. Both farmers and merchants can
become concerned when health problems such as
coccidiosis arise any time after the egg stage to
later life. Experts recommend that young chicks
should have plenty of sunshine and nutritious
food for healthy growth. Banties and geese
should not share the same barnyard or even
sleep in the same roost. They may be afraid of
the dark.
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WHERE TO START?
¡ Use the data on the Access score report to accommodate an
EL’s academic language proficiency based on what they can
do.
¡ Use that information to plan activities and tasks--and design
instruction on where they need to go to get to the next level
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CAN DO DESCRIPTORS
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CAN DO DESCRIPTORS
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CULTURAL RESPONSIVENESS
¡ Provide all communications to EL families in a language
they prefer
¡ Think outside the box when communicating with families
¡ Hold meetings when they can attend and communicate with
them in a mode that they understand
¡ Provide training on the platforms and programs you use in
their home language.
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SOCIAL MEDIA
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CONNECTION & ENGAGEMENT
¡ Make sure your families are connected to reliable and stable
internet
¡ Ensure your families have the appropriate device the
student needs to complete the work
¡ Designate a point person to be the liaison with a family and
have regular communication
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VIRTUAL INSTRUCTION

Dr. Eugenia Krimmel, Fall 2020
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Dr. Eugenia Krimmel,
Fall 2020
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CYBER SWIRL
¡ Speaking
¡ Writing
¡ Interaction
¡ Reading
¡ Listening
Dr. Eugenia Krimmel,
Fall 2020
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Dr. Eugenia Krimmel,
Fall 2020
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Dr. Eugenia Krimmel,
34
Fall 2020

Dr. Eugenia Krimmel,
Fall 2020
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RESOURCES FOR VIRTUAL
INSTRUCTION

¡ https://padlet.com/diane30/f6oq6ehws6ke8blr
¡ https://www.colorincolorado.org/guide/distance-learning-ell
¡ https://www.empoweringells.com/

Dr. Eugenia Krimmel,
Fall 2020
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PAT’S SCARY SLIDES
• USDOE - Office of Civil Rights in tandem with
US Department of Justice Civil Rights Division
• Scrutiny of ELL Issues is Significant
• OCR Complaints
• USDOJ Action
• Affinity Group Lawsuits
Results: legal fees, compensatory services,
heightened reporting requirements, program
rectification in a condensed time frame; money
damages

AFFINITY GROUPS
Issa V. School District Of Lancaster
Education Law Center
Tuyizere v. Utica
¡ New York Civil Liberties Union/Legal Services of Central New York

Providence RI - Cases
§ Rhode Island Legal Services/ ACLU

Collier County Florida
§ Southern Poverty Law Center

USDOJ/OCR
¡
¡
¡
¡
¡
¡

¡
¡
¡
¡

Adams 12 Five Star School District
Arizona Department of Education
Arlington Public Schools
Boston Public Schools
Bound Brook New Jersey School District
USDOJ filed a Statement of Interest in D.J. et al v. State of
California, a state case brought by parents and guardians of English
Language Learner (ELL) students against the State of California and
the California Department of Education (CDE) among others, which
alleged that the State violated the Equal Educational Opportunities
Act (“EEOA”) by failing to respond to credible information that tens of
thousands of ELL students were not receiving ELL instructional
services.
Clay County School District – AL
Denver Public Schools (DPS)
Crestwood School District – MI
Ganado Unified School District – AZ

USDOJ/OCR
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
¡
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Horry County Schools- SC
Illinois State Board of Education (ISBE)
J e ff e r s o n P a r i s h P u b l i c S c h o o l S y s t e m ( " J P P S S " )
San Francisco Unified School District (SFUSD)
Lewiston School District
M a r t i n L u t h e r K i n g , J r. C h a r t e r S c h o o l o f E x c e l l e n c e - M A
M e r c e r C o u n t y S c h o o l D i s t r i c t i n We s t Vi r g i n i a ,
North Plainfield, New Jersey school district,
Plainfield, New Jersey School District,
Prince William County School District,
Providence Public Schools
Somerville School District in Massachusetts
Stamford Public School District
Philadelphia School District
Union Public Schools- OK
Wo r c e s t e r P u b l i c S c h o o l D i s t r i c t
Arlington Public Schools
California Department of Education and State Board of Education
Pennsylvania Department of Education (AEDY)
Palm Beach School District (Discipline)

Patricia A. Hennessy, Esquire
CONRAD O’BRIEN
Centre Square, West Tower, Suite 3900
1500 Market Street
Philadelphia, PA 19102
phennessy@conradobrien.com

Karen A Sergovic, ELD Coordinator
Esperanza Academy Charter School
Elementary and Middle Grades
4261 N 5th St
Philadelphia, PA 19140
ksergovic@neacademy.net
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